sapoeidpue smet HwAajpsul

o1Buoy|yD ADYQIOA §O

YES

ACADEMY

CS PORFESSIONAL

qnsolvency

Laws anc
Practices

CS Voibhav Chitlangia




CS Vikas Vohra (Founder)

Foundh a Err & Low
B Ele 1y Law / Securiies Laws & Capital Marioets
Professional -Drafiing, Pleadings. and Appecronces

& Entreprencurship
& General Lows / Setting up of Bu Er and Ch -
al Lowws,
CTompin and Evhics / Corporote Funding and Listing in Stock Exchonges

. Video lectures
available for ail
subjects of CS
Course at all Ievels.

Insoivency. Uguidation, and Winding up

. and Due
. srecd R I

Norn-C

For demo lectures visit our Youtube Channel

f | o |® #yesacademyforcs

For purchasing our notes, Call 8888 235 235 / 8888 545 545

or

Visit our website www.yesacademy.co.in



INSOLVENCY LAWS AND PRACTICES
MODULE III
PAPER 9.8

CS VAIBHAV CHITLANGIA

@ YES

ACADEMY




Content

Introductio

Introductio
n to IBC,
2016 and

other laws

Concept
and
Evolution

Definitions
, Pillars of
IBC

Corporate

Insolvency

Resolution
Process

Fast Track

and

y Code,
2016

Insolvency

Bankruptc

SARFAESI
Act, 2002

RDDBFI
Act, 1993

Companies
Act, 2013

Part IT —
Companies
and LL
Ps

Liquidation
on failure
of CIRP

Insolvency
Resolution
Process

Part III —
Individuals
and Firms

Fresh Start
Process

Winding
Up by the
Tribunal

Adjudicatio

Appeals

Bankruptcy on
failure of
Insolvency
Resolution
Process

Cross

Border
Insolvency

Other
Topics

Resolution
Strategies

1.1

Professiona
1 Ethics




Concept and Evolution

Section 23 and 24 -
Government of India Act,

1800

Statute 9 (Geo. IV c. 73),

WV

Conferment of insolvency Jurisdiction
on Supreme Court at Fort Williams
(Calcutta), Madras and Bombay

1828

Indian Insolvency Act,

1848

Presidency Towns
Insolvency Act, 1909

WV

Insolvency Courts get distinct existence
in the Presidency Towns

!

Provincial Insolvency Act,

Personal Insolvency in Presidency
towns of Calcutta, Bombay and Madras

1920

v

Personal Insolvency in all provinces of
India

Scattered Provisions of Various Acts like the Indian Partnership Act, 1932,
the Companies Act, 1956, SICA, 1985, RDDBFI Act, 1993, SARFAESI Act,
2002 and the Companies Act, 2013




Q. Where does the Central Government derive its powers from to frame
laws on Insolvency and Bankruptcy?

'A. Under the Constitution of India ‘Bankruptcy & Insolvency’ is
provided in Entry 9 List III - Concurrent List, (Article 246 —Seventh

Schedule to the Constitution) 1.e. both Center and State Governments
can make laws relating to this subject.

Q. Where were the major laws governing Insolvency and Bankruptcy in
India prior to the beginning of the 215t Century?

A. Companies Act, 1956, relating to winding up of companies.
The Sick Industrial Companies (Special Provisions) Act, 1985.
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Government Committees On Bankruptcy Reforms

Tiwari Committee

Narsimha Committee I

Narsimha Committee 11

Justice Eradi Committee

J J Irani Committee

Bankruptcy Law Reform
Committee

1981

JIECC

1998

1999

2005

2014

Enactment of the Sick Industrial Companies (Special
Provisions) Act, 1985, (SICA)

Enactment of the Recovery of Debts Due to Banks and
Financial Institutions (RDDBFI) Act, 1993

Enactment of Securitisation and Reconstruction of Financial
Assets and Enforcement of Security Interest Act
(SARFAESI), 2002

Recommended setting up of a National Company Law
Tribunal (NCLT)

Proposed significant changes to make the restructuring and
liquidation process speedier, efficient and effective and
accordingly amendments were made to (RDDBFI) Act, 1993
and (SARFAESI), 2002

Reviewed the existing bankruptcy and insolvency framework
in the country and proposed the enactment of Insolvency and
Bankruptcy Code as a wuniform and comprehensive
legislation on the subject




Justice Eradi Commaittee - 1999

» Aim —

To examine and make recommendations with regard to the desirability of
changes 1n existing law relating to winding up of companies so as to
achieve more transparency and avoid delays in the final liquidation of the
companies

» Recommendations—

v’ That considering international practices, the law of insolvency
should not only provide for quick disposal of assets but in Indian
economic scene, 1t should first look at the possibilities of
rehabilitation and revival of companies.

v' That the jurisdiction, power and authority relating to winding up
of companies should be vested in a National Company Law
Tribunal instead of the High Court as at present.

v' Appointment of people who are members of ICAI, ICSI, ICWAI,
Bar Councils or corporate managers who are well versed (in
Corporate management as Insolvency Professionals

1.5
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J J Irani Committee- 2005

» Recommendations—
v' That Insolvency Tribunal should have a general, non-intrusive and
supervisory role in the rehabilitation and liquidation process.

v' That selection of President and Members of the Tribunal should be
such so as to enable a wide mix of expertise for conduct of its work

v' That laws should prescribe an adequate qualification criterion for
appointment to the Tribunal as well as training and continuing
education for judges/members.

v' That Rules should be made in such way that ensure ready access to
court records, court hearings, debtors and financial data and other
public information.

v' That standards to measure the competence, performance and services
of the Tribunal should be framed and adopted so that proper
evaluation is done and further improvements can be suggested.

v' That the Tribunal should have clear authority and effective methods
of enforcing its judgments.



: 1.
Bankruptcy Law Reforms Committee- 2014 !

> Aim —

To develop an entrepreneur friendly legal bankruptcy framework for
SMEs to enable easy exit.

To resolve insolvency with: lesser time involved, lesser loss in
recovery, and higher levels of debt financing across instruments

» Recommendations—
v' Consolidation of the existing legal framework, by repealing two laws
and amending six others.

v' Establishment of a creditors’ committee, where the financial creditors
will have votes in proportion to their magnitude of debt

v A process which may be initiated by both, the debtor or the creditors.

v' Proposal to allow the operational creditors, such as employees whose
salaries are due, to initiate the insolvency resolution process.

v Management of the process by a licensed insolvency professional.



: 1.8
v Management and control of the assets of the debtor to vest with ‘ez

Insolvency Professional in order to ensure that they are protected, while
the negotiations take place.

v' Setting up of Insolvency Professional Agencies.

v' Provision for speedy insolvency resolution and time bound negotiations
between creditors and the debtors.

v' Establishment of information utilities to maintain a range of information
about firms, and thus avoid delays in the IRP typically caused by a lack
of data

v' Establishment of the Insolvency and Bankruptcy Board of India as the
regulator, to maintain oversight over insolvency resolution in the country



Interim
Report

Feb 2015

Final
Report

Nov 2015

Introduced in
Lok Sabha

Dec 2015

Passed By Lok
Sabha

05 May’ 16

Report of
the Joint
Committee

28 April’ 16

Bill referred to
Joint Committee

Passed By Rajya
Sabha

11 May’ 16

President’s
Assent

28 May’ 16

Insolvency
and
Bankruptcy

Code, 2016
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people to hove completed the Compary Secredary
Course of the age of 21 with All Indsa Ranks at all the
three levels. He got the All India Ronk 15 in
Foundofion Programme [June 2016), AN Indio Ronk
27 in Exacutve Progrememe (June 2017) ond All India
Rank 04 in the Prafessional Progromme (June 2018|.

Vaibhov's inferests include Mergers ond
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and Bonkrupky Cede, emangst others. He alse hos
prior expenence in fcoching subjects like Corporate
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“the andy impediment in the path of success is o person's
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